UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

NORTH AMERI CAN ENERGY SYSTEMS, LLC,
JEFFREY A. ALBANO and GREGORY

HUDSON :
V. : 3: 01CV1230( AHN)

NEW ENGLAND ENERGY MANAGEMENT, | NC.,
SCOTT HI NSON, M CHELLE GALLI CCHI O
NORTHEAST UTI LI TI ES SERVI CE COVPANY,

I NC., THE CONNECTI CUT LI GHT & POWER
COVMPANY and THE WESTERN MASSACHUSETTS
ELECTRI C COVPANY

RULI NG ON MOTI ON FOR LEAVE TO FILE A SUPPLEMENTAL SUBM SSI ON

Plaintiffs North American Energy Systens, LLC (“NAES’),
Jeffrey Al bano and Gregory Hudson (collectively, the
“Plaintiffs”) request perm ssion of the court to suppl enent
their previous subm ssions opposing the Defendants’ notion to
dismss. Specifically, Plaintiffs seek to include the
affidavit of Ronald A. Carrano, the President and owner of
Energy Reducti on Corporation. For the follow ng reasons, the
nmotion [doc. # 22] is DEN ED

M. Carrano is not a party to the current litigation.
Plaintiffs wish to use his affidavit to support their claim of
an antitrust injury or anti-conpetitive effect on the market
at large. Defendants argue that the notion should be denied
because the affidavit is not part of the Amended Conpl aint and
does not set forth facts of which the court may take judicial

notice. The court agrees.



“In determ ning the adequacy of a clai munder Rule
12(b) (6), consideration is |limted to facts stated on the face
of the conmplaint, in docunents appended to the conpl aint or
incorporated in the conplaint by reference, and to matters of

whi ch judicial notice may be taken.” Allen v. West point-

Pepperell, Inc., 945 F.2d 40, 44 (2d Cir. 1991)(quoting Kranmer

v. Time Warner Inc., 937 F.2d 767, 773 (2d Cir. 1991).

Furthernore, allegations made outside of the conplaint are not

properly before the court on a notion to disnmiss. See In re

Colonial Ltd. Partnership Litig., 854 F.Supp. 64, 79 (D.Conn

1994); Morgan Distributing Co., Inc. v. Unidynam c Corp., 868

F.2d 992, 995 (8th Cir.1989) ("[I]t is axiomatic that a

conpl aint may not be amended by the briefs in opposition to a
motion to dismss"). It would be inproper for the court to
consi der the supplenental pleading in resolving the notion to
di sm ss.

CONCLUSI ON

For the foregoing reasons, the notion for leave to file a
suppl enmental subm ssion [doc. # 22] is DEN ED
SO ORDERED this 9th day of Septenber, 2002, at

Bri dgeport, Connecti cut.



Al an H. Nevas
United States District Judge



